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oM ANY in Scotland, 


to the Signet their Factor; 1 
The PETIT TO N and Additional f E T IT ION preſeute 


ed in the Name of the ſaid Tork-Building Company, and ot Mt. K | 


| Francis Gram, pretended Tackſman of the Coal and Salr-works 
of Tranent and Cockenzie. e 


Heſe Petitions ſeem; with great Submiſſion, to be intirely ir- 
regular, both in Point of Form, and with reſpe& to any 
Powers that yet appear for making ſuch an Application; and 
are ſuch, as we humbly apprehend, cannot be received either 
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Way, when no proper Parties are in the Field, Yea indeed 
when no Body is bound to anſwer them: But as the Objec- 
— Bj tions in Form; as well as upon the Merits, will be more ob- 

1 . vious, after a ſhort Deduction of the Caſe, the Annuitants 
ſhall in the firſt Place ſtare the Facts. 


It. is pretty well known to your Lordſhips; as it is to many Perſons in this Part | 


of the Kingdom, That, in Purſuance of Powers granted by ſeveral Acts of Parlia- 


„ment the Company, known by the Natme of 2 56 Tork-Builditig Company, purchaſs || 
* © Eitatoe; in Scotlang. particularly that of: ] gun * 


Era of the foffoitod. # 
and granted Annuities for Lives out of and upon thoſe' Eſtates; and that for 
making theſe Annuities effectual, the Company did diſpone theſe Eſtates, particu- 

* Jarly that of Vintoun, to which we at this Time confine our ſelves, to certain of 
the Annuitants for themſelves, and as Feears in Truſt for the others, upon which 
the Annuitants are duly infeft: And we muſt obſerve that this Security is not by 
way of Infeftment of Annualrents out of the Eſtates; ſach Security theAnnuitants 
. did not think fit to accept of, and After-events have demonſtrate they were right- 


| ly adviſed; but the Security given them is a Diſpoſition to the Property of the E C 


purchaſ? * 
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in Conſiſtency with material Juſtice or Form in this ſummarx 
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ſtates for the Annuitants Ule, towards the Payment of their Annuities, bearing in- | 


deed a Proviſo, That ſo long as the reſpeQive Annuities were punctually paid, theſe 
Truſtees for the Annuitants ſhould not enter upon the Poſſeſſion of theſe Eſtates, but 
10 ſoon as there ſhould happen any Neglect or Omiſſion in their punctual Pay- 


tive Clauſes proper for a Right of Property, ſuch as Aſſignment to Writs; and to 
Mails and Duties; and though it may not bear in the executive Part that expreſs 


ment, from that Time they might enter. Their Right bears the ordinary execu- | 


Power of inputting or outputting 'i enents, that is of no Importance; it is a nes of 
- ceſlary Conſequence of their Infettment, ariſing from the Nature of it; ſuppoſe there | 


were no executive Clauſe at all; yet it is alſo expreſſed by what is juſt now nos 
ticed, as to their Power of entering upen the Eſtate, that they were not to do it 


* 


while their Annuities were punCtually paid, but might do it furthwith upon any Nes 


glect happening in that Point. 


: that we are afraid there is great Reaton to ſay more wit reſpect to their bad Cite: 
* cumſtances; than is neceſſary for us at preſent to enter upon; ſo far we have fe 
NG Foſſei ion of the Eſtates, particularly this of M intoun, and to ta 
were before your Lordihips; and aceordipgly we have beggig 
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The Company's Affairs have been ſo embaraſſed and reduced to that lo State 


that our Annuities have not at all been paid, which obliged us to enter upon 
ke Deerget of: Þy 3 


4 


\ * 


EPolefſiion. There are alſo Pede of Ranking and Sale of tue Company's E⸗ 
E ſigtes now raiſed, and depending; from which — are afraid it will es ka — 
pear, that the Extent of their Debts, beſides and over and above our Annuities, 
ate equal to the Value of their Eſtates; but we have little to do with that in the 
- preſent Queſtion : We are preferable for our Annuities, and we have the Property 
of the Eſtates in us for Payment of thoſe Annuities; we have alſo taken the Pofs 
© ſeffion according to our Right, and when we have ſaid fo far, it muſt ſeem pretty 
= extraordinary it the Company would pretend to maintain that they have Power 
do ſet any Tack, or Leaſe in Excluſion of our Right, both of Property and Poſſeſſi- 
on, or without our Conſent, _ : 

It is true, as ſet forth in the Petition, That William Adam Archite& took a 
BE Lcafe of the Coal and Salt-works of Zranem and Cockenzie in the Year 1727, for 
Ja certain Tack Duty, which, by ſubſequent Conventions, was brought to 450 J. per 


and that accordingly Mr: Adams did in March laſt give Notice not to the Company 
only, but to us the Annuitants, who then and now had the Intercſt excluſive of the 
Company, that he was to ule the Privilege of the Breach, and to remove at 
& Michaelmas laſt. | 1 Es 

= This obliged us to look to our own Intereſt, and tho' we, or which is the ſame 
Thing, our Truſtees for' us, have at preſent the only Right both of Property and 
Poſleſſion in the Eſtate, yet confidering our Situation, how numerous we are, and 
how numerous even our 'Fruſtees are, and what great Difficulties might occur in 
Efetting a new Leaſe in a private ay, we were adviſed that it would be imprudent 
yr us to attempt the ſetting of a Leaſe in that Manner; and that to prevent after- 


Matereſt, the ſate and proper Way was to apply to your Lordſhips, to have a new 
Leaſe ſet by your Authority in Way of publick Roup; and accordingly in u laſt 
Fan Application of that Kind was made by us, in which the Company, who have 
Eboth their fixed Factors and Agents here, did not think fit, as indeed they had 
Eno Intereſt, to oppoſe ; and your Lordſhips granted Warrant for the Roup, and im- 
powered the Ordinary on the Bills to adjuſt the Articles and Conditions of the 
ERoup, and to appoint a Day tor it, and the Ordinary on the Bills at the Day to o- 
Eyerſce the Roup, and to prefer the higheſt Offerer. And all this was accordingly 
one, and Mr. Baird, who was Offerer in Truſt for Mr. Archibald Robertſon, was 


duly preferred as the higheſt Offerer; and in Conſequence the Act of Set or Pre- 
Hercnce :gppointoAd to go out in Favourc of Mr. RNodcr ifun, upon his fuding Caution, 


ich hath been done, and he is accordingly in Poſleſſion, in virtue of that judi- 


ett or Leaſe, which is to run for» five Years commencing from Miohaclmas 


ning your Lordſhips Authority, as to take no Notice of the judicial Order you 
given for garrying on the Roup, but to ſet up ſome private Negotiation at Lon- 
Ez with the Company, in order to obtain a new Leaſe from them, upon ſuch Con- 
ons as they thought fit, without taking any Notice of us, the only Perſons that 
al "the immediate and ſubſtantial Concernz and the Conſequence of this 
mes out to be a Leaſe from the Company, in the Name of Mr. Francis Grant, 
no leis than thirty Years, upon ſuch Conditions as the Procurers have thought 
plainly very prejudicial to our Intereſt, to the Intereſt of all the Creditors, and 
ac of the Company it ſelf, Whether this Project was ſet on Foot by thoſe who 
carried it on, only with a View to ſome private Gain and Advantage to them- 


* 


or if there was a Deſign to invert our Poſſeſſion, and to render this Subject 


Be can't but obſerve, that the Tack Duty is made payable to the Company, not to 
dat the Conditions are ſuch as they and the Company thought fit to huddle 
c cchout the leaſt Reſpect to our Interelt ; and that indeed they are ſuch as no 
Weoprictor, whether private Perſon or Body Politick, that underſtood any Thing of 
Be Coal-work, could, with any Prudence, have aſſented to, as there will be Occa- 
bereatter to notice a little further: But we hope it will be ſufficient at pre- 


oſe 


es and Poſſeſſion, the Company had no Power to grant any Leaſe, ſupf 
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= Znnum certain; and that there was a Breach in that Tack, by which he had it in 
bis Option to give it over at the End of every third Year upon ſix Months Notice; 


Queſtions in a Caſe where others might afterwards come to have à reverſionary 


{ Though the Company, nor none of their Doers here, thought proper to oppoſe 
e Application we made; yet it ſeems ſome others laid a Defign of ſo far con- 


ment uſeleſs to us, we need not trouble ourſelves at preſent to inquire, tho“ 


er as to obſerve, That gfter our Right compleated, by Infeftment, Decreet of 
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tition, without either Suſpenſion or Reduction, we cannot ſee. 


Tack ſufficiently intitles him to uſe the Company's Name in this ſummary Form, 


Q 


a i.e, That they are the Proprietors, That they were noways legally ingerpelled 43 
ro. that Exerciſe ot their Property, and that your Lordſhips Authqriſing, the ſets ll 
"ris the judicial Leaſe, was a turning them out of their Property, or an Encroachas ll 


hay . ä : ; | 25 f _ 
Four Lordihips 122 had flöt come in 
That Mr. Grant, or his Attornies for him, appeared before the Ordinary at the 


execute your Lordſhips judicial Inſtructions, and could have no Regard to ſuch after 


© Lordſhips would alter your Order given for the Roup in Fuly laſt; that you 


reſpe ct to Mr. Grant's Leaſe, upon a ſummarry Petition, and alſo a Declarator 


tereſt concerned, that is the Tackſman, who hath got the Leaſe by your Lordſhips N if 


mary Petition upon the Title of his Tack, granted to him on the fourth of Sep- 


ted, Mr.- Grant could not ſurely expect that we would give Way to his Tack, withs = 


| Hidering of the Matter: We indeed preſume Mr. Grant ſuppoſes that his 


eſtabliſhing his Tack, it gives him no Power to apply in this Way tor a Reverſal Ig } 


1 to the Form of Procedure in the judicial Roup, when we come to remove t 


"tic e of the Matter of Right; and indeed we cannot conceive what the Petitioners 
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y the Queſtion, far leſs without 6 


ent, or the leaſt Notice taken of us. OW EC, Pies. 
This Tack being illicite in the Manier ſo far noticed, the Uſe made 6f it was, 


Roup, and were pleaſed to plead upon this as a valid Leaſe, and to inſiſt by Re- 
preſentation, that the Roup ſhould not go on; but as the Lord Ordinary was to 


latent Tranſactions, he did not find himſelf impowered tojudge of the Importance of 
the Writ, but juſtly ordered the Ronp to go on, where Mr. Grant, indeed, bes 
came an Offerer under Proteſtation, but not the higheſt” Offerer; and therefore 
Mr. Baird, or which is the ſame Thing, Mr, Robertſon was preferred. : 
There are now two Petitions, a Principal and an Additional one, offered to yout 
Lordſhips, in Name of Mr. Grant and of the Company, praying, That your 


* would {et aſide and diſapprove of the Roup made on the 28th of September of 
Part of their Property, as they are pleaſed to call it, which they, the Company, 
© had previouſly ſet in due Form to Mr. Grant, at a Time when they were not in- 
terpelled, nor put under any Incapacity for ſuch Exerciſe of their Property, and 
conſequently that by the Leaſe, there is a full jus quæſitum to their Tackſman. 

But we mult beg Leave, with great Submiſſion, to inſiſt, That ſuch Applica- 
tion is entirely irregular, it amounts to no leſs than a Declarator of Right, with, 


of Right upon the Company's Part, upon the ſame Petition ; that they have a Title 
to ſet Leaſes without our Conſent, notwithſtanding of our Intettnient, Further, 
it amounts to Reduction of a Roup; carried on, and made by your Lorditips- 
Authority ; and all this without Summons of Reduction or Deelarator, without = 
proper Partie being called, or bound to anſwer in this Way. We indeed humb] y con- Fi 
ceive, that even we the Annuitants, upon whoſeApplication the Roup proceeded, are 
not bound to anſwer theſe Petitions, now that the Roup is perfected; and all le- 
gally extracted, whereby there is now no Dependance betore your Lofdſhips, with 
Regard to that Matter. But then your Lordſhips ſee there is a third Party's Ins- 


Authority; and how he can be brought intqghe Field, only upon a Summary Pe- ©® | 
And more particularly with zeſpect to Mr. Grant, how he can apply by ſums 


tember, to ſet alide Proceedings boforo your Lordſhips, had in ue laſt, when | 
his Tack hid no Exiltenge, nor he was no Party, is not ſo obvious. It his Tack 
were good tor any Thing, ſure he can never eſtabliſh it, either againft us te 
Annuitants, or againſt the judicial Tackiman, otherways than by a Proceſs in com- XX 
mon Form; for ſuppoſe to'this Moment there had been no new judicial Tack gran- 


out a regular Proceſs; nor do we ſee how he could call upon us to do it by ſuch 
a fummary Application. 8 | ", = 

And with Reſpe& to the Company, ſince the Petitioners ſpeak of Powers, we 1 
would deſire to know by Virtue of what Powers, from the Company, theſe Appli- 
cations are made to your Loxdſhips ; ſo far as, we can underſtand, there are none, 
we have Ground to believe, that, by this Time, tha Company have found out, 
that they have been led into a Miſtake in granting this Tack, without better con- 


but this we muſt ſubmit to yaur Lordſhips, that however the Tack may intitle 
him to bring a proper Proceſs; whether in his own Name, or the Company's, for 


of your Lordſhips Order, given in July laſt. ET 
We muſt neceſſarily trouble your Lordſhips yet a good deal further, with Res = 
8 


etitioners Objections; but, we hope, it is not impropet here to take a little Noe" 


t aen, when they pretend to inſiſt upon it, That the Company had a Powerato ſet 1 
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= | Ment upon it. What Right can they have to Tet any Leaſe, when they ate dis 
= veſted by the Diſpoſition and Infeftment in Favours of us and our Truſtees, and 
of the very Poſſeſſion itſelf, by the Decreets in our Favours? They are not the 
Proprietors, ſo long as our Right ſubſiſts, but we are. Let it be fo, that our In- 
feitment is an Infettment in Security, for the Payment of our Annuitics, yet ſtill 
it is an Infeftment of Property, which, by the very Nature, as well as Words, of 
it, gives us Right to enter upon the Poſſeſſion, and conſequently the only Power 
to let Tacks; for, ſure, without our Conſent, no other can; and indeed there is 
no Manner of Queſtion, in it, that we had, and have, the only Right to ſet any 
Tack, and that we might have done it in Point of Right, without any judicial 
Authority; but then the Exerciſe of that Right, lodged in ſo many Hands, might 
„ have been difficult and unexplicable, as well as the like Right in many Ad- 
| Judgers, or many Diſponees, equally preferable; and therefore we followed the 
legal and ſafeſt Method to have the Leaſe roup'd by your Lordſhips Authority, a- 
gainſt which, as yet, we ſee no good Objection. What then can the Company 
mean, when they ſpeak of being turn'd out of their Property, and not being le- 
gally interpelled from the Exerciſe of it ? Our Infeftment turned them out and 
diveſted them, it likewiſe interpelled and diſabled them from any Execciſe of a Pro= 
perty that was no longer in them; ſuppoſe there had been no Order of your 
Lordſhips at all, ſtill they could have ſet none, and therefore Mr. Grant's Intereſt 
is quite out of the Queſtion, it can be good for nothing, and the only Queſtion 
will come, If it was prudent, legal, and right in us, conſidering the Circumſtances, 
to apply to have the Leaſe ſet by publick Roup? And the Petitioners quite miſ- 
take the Cafe, when they compare us at any Rate to Annualrenters ; that is not our 
| Caſe, we are indeed Annuitants upon the Company, but then? were Proprietors 
of the Land for Uſes, viz. for applying the Profits to the Payment of our Annui- 
ties: And now indeed the Company do fully convince us, that We would have 
deen ill adviſed, had we relied upon a Security only by Way of Annualrent ; but 
that was not what we choiſed, we are Proprietors by our Diſpoſition ; had it been 
+ otherwiſe, it ſeems our Security would haue been very precarious, it the Company 
could nevertheleſs have ſet the Eſtate for a Tack-Duty payable to themſelves, for 
what Years they pleaſed, upon what Conditions they thought fit, and allowin 
much Deductions as they thought fi@ at this Rate we might indeed have chi 
nothing at all, but been plunged in a Labyrinth of Proceſſes, Poindings, yea the 
Matter indeed would have been unextricable, fince we are not Annualrenters 
E correſponding to a Principal, which at laſt might have been recovered by Virtue 
of a Sale, but Annuitants for Lives, without any Capital, and ſo not capable gf 
being ſatisfied otherways than by retaining the Poſſeſſion, | 
The Petitioners ſay, © That when the Application for a Warrant to roup was 
© made to your Lordſhips, the Company's Agents at Edinburgh did not think fit 
© to take any Notice of it, till they ſhould have ſpecial Orders from the Compa- 
= © ny, and relying upon it, that there would ſtill be ſufficient Timejto object before 
F< the Roup was reported and approved of, which they are pleaſed to ſay the 


Forms required. 4 : ES % 
We might here ask, Where is their ſpecial Order now? We ſee none but the 
Tack; we fee no Objection made but in Way ofsſetting up that Tack as a good 


Right, and pretending that the Company, as Proprietors, had a Power to ſett; and 
that we muſt be excuſed ti deny, for the Reaſons already given; ta this Moment 
no other ObjeQion is made; and if it were ſo, that the Roup were not finiſhed, and: 
that it required to be reported at this Day ; what would that Objection avail, faun- 
4 ded upon Mr. Grant's Tack from thoſe who were diveſted and had no Power to 
give it ? And ſince that is all that is offered, the Queſtion, with Submiſſion, ſeems 
do be at an End. But then the Petitioners highly miſtake, when they pretend, that 
= this Roup fell to be reported or approved; there was no ſuch thing in your Lord- 
chips Ordinance, nor could the Nature of the Thing allow of it; the former Tack 
Pas to expire at Michaclmas during the Vacation, the new Tackſman's Entry 
== muſt have been at that Time; Coal and Salt Work could not have ſtopped without 
= the higheſt Detriment to all, concerned; therefore your Lordſhips ordered the Roup 
= to go on before the Ordinary on the Bills, without any Report to be made. And that 
= Silesof Bankrupt Eftates are reported to your Lordſhips, is nothing to the Purpoſe: 
Bauch is the Form, and ſach is the Law, and till the Approbation there is no Purchaſe; 
but as to Sets or Sequ | 
bs. vo pr Ordinary on. the Þ 


(1 7 . 


ills, there is no Report; many Caſes could not by the Natus$ 


eſtrations appointed to be perfected at the Sight of an Ordinary, wi 4 


F 
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of giving induciæ, giving Citations and fo forth, is quite out of the Way; we the 
Annuitants were not taking from the Company any Right they were veſted with © 
we had already diveſted them both of Right and Poſſoſſion, we were in the Exer- 
ciſe of our own Property, only, to prevent after Queſtions and Difficulties, we prayed 
that the Set "_ be by your Lordſhips Authority: Can the Petitioners imagine, 
that in ſuch a Caſe, where any Tack falls, we cannot be authorized to renew it, 


without a Declarator againſt them who are diveſted? 


+ The Petitioners ſay, That there was no previous Sequeſtration in this Caſe; 


* and without that it was irregular to ordain a judicial Roup.” But where is the 
Foundation for this? Indeed there was noSequeſtration, nor ought to have been PF 


ny, becauſe we are the preferable Proprietors, and adjudged to be ſuch; it was onr 


Intereſt to maintain our Poſſeſſion and oppoſe ſach Sequeſtration if any Perſon had 
demanded it; but that did not hinder, when a Leaſe came to fall, when we ſaw ſo mas 
ny of us that had all an e ual Intereſt, and when we ſaw ſo many who might afterwards 
have a reverſionary Intereſt, that we ſhould for our own Safety, and that there might 
be no Pretence, that the juſt Intereſt of all was not taken care of, apply to have the 
Subject Let by your Lordſhips Authorit r. - 34 45 
We admit there is no Difference betwixt a ſingle Perſon Heritor of Lands, and a Body 
corporate; but we can't admit, tho? it is not very material, that there is no Difference be- 
twixt a ſingle Annuitant and many there is a very Conſiderable Difference, becauſe where tage 
Right is in a ſingle Perſon, that may be more eaſily exerciſed, without the Interpoſition of 
a Judge; but where the very fame Right is by Concourſe ſplit among many, or belongs 
equally to many, as in this Caſe, the Interpoſition of a judge, for ſecuring all their Inte- 
reſts, is and may be neceſſary: But ſuppoſe this had been the Caſe of a ſingle Annuitant, 


intitled to an Annuity of 10,000 J. as we are, that that Annuitant had a Diſpoſition ot 


Property, in order to apply theProduce for Satisfaction of his Annuity, that he was preferred 

and in Poſſeſſion, what could hinder him, when a Leaſe fell, to apply for your Lordſhips: * 

Authority, to lett by publick Roup, in reſpe& of his knowing the Intereſt of fo many rever- 

ſionary Creditors? Bur admitting there is no Difference betwixt, a ſingle Perſon Heritor; and 

a Body-corporate, what is that to the Purpoſe ? Could a ſingle Heritor, once iveſted ofhis 

Right, by a Diſpoſition of Property, for Security or Payment of an Annuity, fat above the . 

Value, pretend to ſett a Leaſe of that Eſtate whereof he was ſo diveſted, and the Diſponee 

in Poſſeſſionn; _. JJ cn Be 4 | 0 
The Petitioners alſo quite forget what paſſes every Nay, and has been done in the moſt 


| lwportant Cales, when they imagine, that there is no other Way for Creditors who! 


4 15 Seat of the corporate Body is in Exgland; Tha we were in the wrong to ſay their Aﬀaits . 
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five ; they pur Caſes where your Lordſhips do interpole your Authority, which perhaps 


in which your Authority can be interpoſed ; © They ſpeak of Sequeſtrations, Eſtates of In- 


have once diveſted the Proprietor, either by legal or voluntary Diſpoſi: ions, to manage the” 


o 


Eſtate, but by Sequeſtration ; let them but remember the Caſe of Langton, where the 
Matter wes Carried on for ſo many Years in the Way of judicial Leaſes and Roups upon 
the Application of the Creditors. 8 | e | 
The Petitioners lead themſelves into Errors, by ſtating us as naked Creditors having heri- 
table Bonds, and as if the Company were the Proprietors in Poſſeſſion, and are pleaſed to lay 
great Weight upon it, That in our Application to your Lordſhips, we ſaid we could not 
« take upon us to ſett Leaſes; But your Lordſhips ſee it is quite otherwiſe; we are the Pro- 
rietors in Poſſeſſion, even more ſtrongly than any Wadletter, tho? our Property may be 
defeaſable upon certain Events; we never ſaid nor thought that we had not a Right to ſett a 
Leaſe, but we juſtly ſaid, that we could not take upon us to ſett Leaſes without Authority, 
for that very Reaſon that our Property was in certain Events defeaſable; that it was 2 joint 
Property pertaining to ſo many; that there were Nu mbers of reverſionary Creditors before 
it could come to the Company ; that the Nature of the Subject was ſuch, that no Man, whg 
might be accountable to another, could with any Prudence take upon him to lett it without 
judicial Authority. Theſe were the Reaſons why we would not take upon us privately to b 
lett; but not that either we had not Power to ſer a Eeaſe, or that the Company had any ; 
in neither of theſe can we apprehend there is the leaſt Queſtion. e 
The Petitioners next argue in a Way common enough in ſuch Caies, but yety inconcly: 


are not the ſame with this; and from thence they would conclude, that there are no others 


* fants, and ſometimes of Majors, abſent out of the Country, without leaving any ſufficient 7 
© Powers ot Management: They are pleaſed to fay, that if this Caſe could have fallen under 
© any, it would have been the laſt; but that the Company are no otherwiſe abſent than as the 
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1 A 6 + . Ws 
ies proper Tenant.“ We anſwer, Thet we admit we are not preciſely in any of the Caſes 
ee mention, tho? in Point of Analogy our Caſe is the fame with all of them; and we 
particularly agree, that the Subject ſett is not a Subject which an abſent Proprietor, we mean 
the Company, had a Power to ſett, but that they had not given ſufficient Powers; We inſiſt 
upon it they had no Power to ſett without our Conſent, and that there was a Right in us 
only, which, tor Reaſons already given, and needleſs to be repeated, made it neceſſary 
that Right ſhould be exerced under Authority of your Lordſhips; we do indeed averr, 
= that fo far as the Company have an Intereſt, it was neglected; their Intereſt might have 
bees to have given proper Powers to concurr with us in ſetting a new Leaſe, which with 
= reſpect to them, if they had done it, would not have made the judicial Roup fo abſolutely 
neceſſary; but even this they did not do, we waited with Patience from the Renunciation 
et the Tack in March until that Time that there was a Neceſſity, either to apply or to loſe the 


* 


* Opportunity of having your Lordſhips Authority interpoſed: During all that Time we heard of 
Meaſures propoſed, we law their Affairs in Confuſion, we ſaw ſuch a Load of Debts inter- 
poſed by Adjudications betwixt our Intereſt, which is the preferable, and the Company's, which 


2 
bo is the laſt, that there was no moral Probability they could ever have any Intereſt at all; fo that 
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= we could not even have relied on their Corkcurrence, without your Lordſhips Authority, 
therefore we applied. As for a Sequeſtration, we have already noticed, that was not what 
= was wanted, or what, we, in Prudence, could have asked. We are intitled to the Poſe 
= ſeſſion, and hope to maintain it. What was wanting was only the Interpoſition of Au- 
= thority, to ſer a Subject by publick Roup, where different Intereſts might be concerned, 
to prevent Atter-diſpures; and nothing is more common in Sets. And 'tis very plain, 
that, ſuppoſe there had been an antecedent Sequeſtration in this Caſe, which we neither 
= would nor will conſent to, yet ſtill the Factor, or whoever he was, would have found 
it abſolutely neceſlary for him to have had your Lordſhips particular Authority for letting 
= ſuch a Leaſe, and to have it ſet under your Eye: But we cannot paſs without Obſervation 
the Way the Petitioners contradict our Averment, that no Care was taken of their Afe 
fairs, that this Tack ſhows they were taking Care, they have provided a new Tenant; a 
= ſtrong Evidence indeed of their Care: They have gone on in Contempt of your Lord- 
= ſhips Authority, betore making Complaint, if there had been any Ground; they have ac- 
ted in Contravention of the Warrandice of our Right, and endeavoured to invert, our 
Poſſeſſion by this Tack; they have taken upon them to grant a Leaſe guarded with no 
proper Clauſes as to the Manner of working the Coal, no Faction or Proviſo about car- 
== rying on Levels, without which, a Thing that cannot be done without a great Expence, 
the Coal muſt ſoon go to Deſtruction; they have ſtipulate a Tack-duty payable to them- 
= ſelves; they have wraped the Allowances to thei: Tackſman in genera] Words, that 
= might occaſion a Plea while the Tack laſts, and give a Handle for Retention of the 
E Tack-duties: In ſhort, every Article in it deſtructive of their own Intereſt and ours. Such 
is the Proof of the Care of their own Affairs: But 'tis lucky for us, they have done 
what they could not do. And what they propoſe for us to have done, is as extraordina- 
ry. as their Tack; we ſhould have waited for a Month after Michaelmas was over, and 
then applied for a total Sequeſtration; that was firſt to let all the Works ſtop, Coaliers 
and Salters ſtarve, they run away, perhaps not to be recalled, the interim Profits to be 
loft, then to turn ourſelves out of . Poſſeſſion, who had a Title to keep it, to burden 
the Eſtate with the Expence ot Sequeſtration, and put the caſual Rent under the Ma- 
nagement of a Factor, or to give Way to the Company to ſer a Tack, after they are de- 
"nuded, in Prejudice of us; which of all thoſe would have been moſt unwiſe, we own 
we cannot determine. And as to the by-Inſinuation, that they have more Eſtate than 
will pay ns; we wiſh they could have added, and their other Creditors, that would have 
made it ſtronger: But why have they not paid us? 
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“ ordered the Act of Preterenee to be extracted in Mr. Robertſon's Name, without finſt ge 


Objection, to this Minute, is made worth regarding. 

The Petitioners make another very critical Obſer? 
© cutor had not the Clauſe which is uſual, that the Ur 
Vacance; that this could not he ſupplied by Implicati 
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tho' in Security, demanding your Lordſhips Authority ta fot a Lese b 
Queſtions with regard to thoſe who had, ys might r ed when 2 TY 
the Similitude betwixt a Deed of neceſlary and profitable Adminiftzation. and al 4; 
a N _ of rebuilding or repairing a Palace? * bt 4 3 
So far we have gone through what is material in the principal Petition. and n 
at all trouble your Lordſhips n noticing ng 2 —— ad 
with, or repeats what is contained in the principal one. It ſeems, with Submifen moſty | 
ly to quible upon Points of Form, without any Reaſon, and with no material a 
uence. 1 m_ Obſervation” muſt obviate all that is ſaid in it, 55 pl _— 
In the firſt Place, tis hop d the great Foundation of both Petitions is ful rertiov'dy 
ſo far as they put the Caſe ron that of a Proprietor's being turned out pe. 15 kts 7 
ſion, who had a Power b himſelf to ſer a Leaſe; that is all out of the Way. *The 1 
Company are no Proprietors, 9 Poſſeſſors in a Queſtion with us, and as little b 
had they, without our Conſent, to ſet any Leaſe; in a voluntary Sett it muſt have dee { 
our Conſent, not theirs, that could have validate it, | | =. 
In the next Place, their Pretence of Neceſſity to report the Leaſe, and have it apþroe> 
ved, we hope is ſufficiently redargued, and we won'c. repeat; only wuſt obſerve what 
is the Objection to the Report or Approbation, were it now to be made; no more than . 
this, that the diveſted Company would have ſert the Leaſe, if we would have-allakved* 
them, tho' they have no Right; therefore their Leaſe, indigeſted and unreaſonable a3 if +. 
is, ought to prevail in Oppoſition to the legal one. . BD 
Next they ſay, That the Remit from your Lordſhips was to the Ordinary on | the 
“ Bills to adjuſt the Conditions, and name the Day of Roup, and to the Ordinary onfike. 
“ Bills at the Day fixed to preſide, and prefer in the Roup: That therefore %hgtWho. 
« Roup was not to be carried on before ene Ordinary; but the Conditions and e Day 
« to be fixed by one, and the Preſiding and Preference at the Day of Roup to e had 
“ and given by another.” But this, with Submiſſion, is exceeding trifling. The Caydis.; 
tion and Day were fixed by the Ordinary on the Bills; the very ſame Ordinary happens: 
ed to be acting as Ordinary on the Bills upon the Day fixed for the Roup, and ſe 
Accident, he happened allo to preſide in the Roup, preciſely in Terms of your Lardfhipy- 
Orders; and that one of your Lordſhips acts on the Bills in the Time of Vacance e 
another, to ſave him the Trouble of attending from a diſtant Place, is conſtant. n e 
gular: So what the Olyeftion imports we ſubmit; it is beating for Game where none ig 
to be found. l | 150 CM 
3tio, Tis ſaid, That Mr. Baird having been the Offerer, the Ordinary would not have 


6+ porting w your Lordfhipe, and your Approbation of the Roup: Wherefore, at 
« might not be ſo eaſily obſerved by a Repreſentation, his Lordſhip is informed that the 
« Offer was made for the Behoof of Mr, Robertſon, Brother in Law to Mr, Adamt, and har 
« upon that the Act of Preference was ordained to be extracted in Mr, Robert ſons Made.“ 
We are not ſure if we rightly underſtand this, becauſe indeed the different Way of polat= 
ing may much vary the Senſe and Meaning of the Argument, if we can call it an Argu- 
ment; but taking it in any Meaning it can bear, ſure the Obſervation is of no eaxthly 
Force: If the Petitioners mean, that had the Demand been made by Repreſentation, 
and not verbally, the Matter would have been more eaſily underſtoood, but that it was 
by verbal Information, and not Repreſentation, as by one Way of pointing, the Words 
would ſeem to mean, and to run in the moſt proper Language, then they are in a Miſtake 
for the Fact, that Mr, Baird offered for the Behoof of Mr, Robertſen, was laid before the OH 
dinary by Repreſentation; the Aſſignment of the Interlocutor of Preference from Mr, Baird 
to Mr. Robertſon was produced, and the Deliverance, ordaining the Act to go ont in M 
Robert ſon's Name, given upon the Repreſentation: But if we are to take it according? 
to the other Meaning, that the Ordinary was by Repreſentation intormed, that Bang 
had offered for the Behoof of Robertſon, we can as little underſtand the Mean of the 
Objection. If the Sett was to be reported and approved, the Information d hang 
having offered for the Behoof of Robertſon, whether by verbal or written Repieſen tio 
could have no Influence on that Point; yet the doing it in writing, ſubjected it more 10 
Obſervation, if there could have been any Error. So that in Truch we cannaFcomprey 
hend the Force of this Reaſon any way. But the Anſwer to all this is, That no Repo 
was ordered, the Nature of the Thing did not admit it; and we have added, Thas bl 
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wih, cauld have mo Meaning at all, if it had not been to be in Time of Vac: 
and ro be ſure the Roup, was ta be before the Time of Entry, which was Michael- 
pe. Fbe Douht indeed would have been much ſtronger on the other Side, if the Caſe 
had-been-ſuch, as by its Nature was properly a, Cauſe required to be proceeded in, in Time 
besen If your Lordſhips could have impowered. an Ordinary to proceed in Time of 
Vacance/fich ſpecial Orders as the Petitioners {peak of are very rare, and ought to be ſo, 
becauſe the Authority of them hath always been much doubted of: But 'tis plain, the Pro- 
Feeding w moſt regular; your Lordſhips moſt cautiouſly did not confine the preſide- 
ing at he oup to any one Ordinary, that there might be 110 Stop by his caſual Abſence, 
pot ordained the Ordinary acting on the Bills at the Time to preſide, which happened 
10 be ihe Lord Juſtice-Clerk, and he accordingly did preſide, and authorize the Roup. 

2 The Pet: joners next take Notice of a Repreſentation given in by Mr. Grant to ſtop 
the R3bp; and of Anſwers made to it; but "tis quite needleſs to conſider what was con- 
rained in that Repreſentation and Anſwers, only that the. Lord Qrdinary found, That he 
had no Power to judge of thoſe Matters, either upon the Import of Mr. Grant's Leaſe, or 
*of Objections made to your Lordſhips Proceedings in Preſence, and to be ſure in that he 
Fqudged juftly, fince it was his Buſineſs only to execute your Lordſhips Order, which he 
Fearctully did. Ea . „ 

Tue Petitioners further ſay, That the Petition given in to your Lordſhips, was not 
ſubſeijed by the Annuitants, nor by their Factor, nor by their Lawier.“ But this is ſtill 
quibbling, the Petition was judicially given in by Mr. Hamilton our Factor, having full 

Per from us: It was inſiſted on by us and our Procurators, and ſo we are bound 
dowyby it; and we being bound down, no other Body can object If it has happened 
by Om! ky of your Lordſhips Clerks, that the Petition was not ſigned by the Lawier, 

it is of mportance, it might be à Neglect in, them, which too often happens, it was 
drawn E gur ordinary Lawier Mr. Graham, is owned by him; we who could only have 

| quartelſec e, are tied down by it, ſo that there is a jus queſitum to the Tackſman, which 
no doubt will maintain, when legally call'd upon; he ſaw your Lordſhips extracted Act, 

which wa a ſufficient Warrant for the proceeding; it does not appear, in any Extract, 

Who ſigüs he Petition, and ſince we own ourſelves bound, no other Perſon can pretend to 

„ 


Ay we are looſee. , 


62 r | 1 
he laft Paragraph. in the additional Petition, is but Recapitulation of their ground- 
leis Eritienms ; there is no ſuch Thing in the Caſe, as an Application to ſet a Tack of 
another Man's Lands without Proceſs, without Sequeſtration, or without Citation. The 
Lags ate ours, we have no Occaſion for Proceſs or Citation, we were in Poſſeſſion by 
your-Lordſhips Authority; it was our Intereft as well as Right to oppoſe the Sequeſtra- 
ien; but et was. likewiſe aur Right not to ſer the Tack privately or clandeſtinely, which 
o doubr. would have met with more Cavil, but cautiouſly to crave your Lordſhips 
Authority co have it ſet by publick Roup, And the Error of the whole lies in this, 
Phat the Company ſhould pretend that the Right to ſet was in them, even without our 
Conſent ; but that we abſolutely deny, and inſiſt, that.the Right was in us to make the 


Sert, or have it made; and that conſidering the different reverſionary Rights that are in 


_ 


Aon made, but upon the pretended Right of Mr, Grant the Tack; an, and the Company's 


| 


Reaſon for making Uſe of the Right he had, oy 
pour Lorajhips will find, imo, pur be FHet iti. 
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